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Honorable Richard J. Loftus, Jr. 
Presiding Judge 
Santa Clara County Superior Court 
191 N. First Street 
San Jose, CA 95113 

Dear Judge Loftus: 
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Pursuant to Penal Code section 933.05, the East Side Union High School District hereby submits 
its response to the June 16, 2011, Santa Clara County Civil Grand Jury Report "East Side Union 
High School District's Progress in Response to The Fiscal Crisis & Management Assistance Team 
Audit". 

In its report, the Grand Jury concludes that although the District has made some efforts to "update 
procedures in line with" the FCMAT Report, the District "has been slow to implement the 
recommendations made" in the FCMAT Report. Included in the Grand Jury Report is a Table 1 
"Summary of Recommendations, District Responses and SCCOE Comments" dated February 23, 
2011 (nearly four months prior to the issuance of the Grand Jury Report) and which was obtained 
by the Grand Jury from the Santa Clara County Office of Education. 

The Grand Jury Report includes two separate findings and two separate recommendations, and the 
District's response to each is contained below. The District thanks the Grand Jury for its interest 
in this important matter, for meeting with District officials to gather information relevant to its 
investigation, for the opportunity to respond to the recommendations and findings, and welcomes 
its continuing interest in these important issues. 

In its report the Grand Jury expresses disappointment in the speed in which changes in the 
District's practices have been implemented. The District wants to take this opportunity to assure 
the Grand Jury and the entire District community that implementation of the FCMAT 
recommendations and other changes to contracting practices have been and remain a top priority of 
the District. However, the District also understands the Grand Jury's expressed disappointment; 
when it comes to protecting and preserving taxpayer and education dollars, change cannot come 
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EAST SIDE UNION Education Code 1241.5(b) EXTRAORDINARY AUDIT

CONTRACTED SERVICES

Finding FCMAT Recommendation to ESUHSD Board District Response as of 3/29/11 SCCOE COMMENTS

1

1 Amend Administrative Regulation 3323 to require 

informal bids for all service contracts of more than $ 

5,000 with no maximum limit
Fully Compliant. Bidding process addressed in AR 3311

2

2 Amend Administrative Regulation 3323 to clarify that 

informal bids are required when consulting service 

contracts are otherwise exempt from bidding per 

Government Code 56030.

Consulting Services contracts otherwise exempt from bidding per 

Government Code 56030 was not addressed in AR 3311.

3
3 Enforce Administrative Regulation 3323 regarding 

utilization of informal bids.
Fully Compliant. Bidding process addressed in AR 3311

4
4 Include specific details on contract approvals in 

minutes of board meetings.

Practice implemented with March 

Board Minutes.

Fully Compliant. Spreadsheet attachments to minutes listing 

Contractor, Reviewer, Period, Amount, & Purpose.

5

5 Require evidence that conflict-of-interest statement 

has been submitted for every consultant contract 

being considered for approval as required by Board 

Policy 3600

District provided blank Conflict of 

Interest Statement form.

Upon request for completed samples, we were notified that this is 

new. Requested once from consultant who hasn't returned it as 

they are consulting with their legal counsel. Please advise if this 

was developed by an attorney and submit completed forms 

when received.

6

6 Restore the internal audit function, including funding 

for an internal auditor position, and operate this 

function according to industry standards.

Ian Marsh became new Internal 

Auditor in November 2010. He 

provided 2010-11 Work Plan at on-site 

visit.

Fully Compliant. 2010-11 work plan & status provided and 

reviewed.

7

7 Establish board policy providing guidance to the staff 

in circumstances where contracted services can be 

billed to the district by consultants and other service 

providers.

District provided SCCOE with copies of 

Administrative Regulation 3311 

"Business & Non-Instructional 

Operations. Subject: Bids."

Fully Compliant. Addressed in AR 3311.

8
1 Submit all contract extensions for board approval per 

policy 3312

Administrative Directive issued 3/1/10.  Contract extensions not covered in AR 3311.

9

2 Submit purchase orders for all consulting services 

contracts to the governing board for approval.

Administrative Directive issued 3/1/10.  Fully Compliant. Consulting POs being approved by Board as 

evident in Board Minutes on District website (reviewed 2/22) 

detailing  Contractor, Period, Amount, & Purpose.

10

3 Submit to the Board for approval all purchase orders 

adjustments that do not otherwise meet the criteria 

of board policy 3314

Administrative Directive issued 3/1/10.  Fully Compliant. PO Change orders being approved by Board as 

evident in Board Minutes on District website

#

District provided SCCOE with copies of 

Administrative Regulation 3311 

"Business & Non-Instructional 

Operations. Subject: Bids."

3/31/2011



EAST SIDE UNION Education Code 1241.5(b) EXTRAORDINARY AUDIT

CONTRACTED SERVICES cont.

Finding FCMAT Recommendation to ESUHSD Board District Response as of 3/29/11 SCCOE COMMENTS

11

4 Require all vendors to provide detailed invoices that 

include specific dates and hours per day of service, 

detailed by the professional providing the service.

12

5 Refrain from utilizing contract provisions that provide 

for equal payment installments if they do not require 

itemized invoices with the same detail included in 

recommendation number four.

13

6 Review the process utilized to hire the consultant 

whose payments were made under the purchase 

order of a different consultant and determine 

whether these services were authorized.

11/16 response: Administration to 

identify subject consultant and within 

the next 60 days investigate facts and 

circumstances surrounding the subject 

payments.  Administration will report 

back to the Board on its findings and 

recommendations.  District still cannot 

pinpoint the vendor. 

No report on findings provided to SCCOE regarding District 

investigation of circumstances surrounding the vendor paid under 

purchase order of different consultant. No determination of 

whether services were authorized has been made (or not 

communicated with SCCOE). District still cannot pinpoint the 

vendor. Ian Marsh asked Jim Ceretta at FCMAT but he did not 

provide any information.

Contract Services PO report provided 

from which Emma chose a sample of 

13 Purchase Orders and requested 

copies of invoices and supporting 

documentation from Karen in advance. 

Documents were provided on-site.

Sample Fully Compliant. 

3/31/2011



EAST SIDE UNION Education Code 1241.5(b) EXTRAORDINARY AUDIT

BOND FUNDS - CONTRACTED SERVICES

Finding FCMAT Recommendation to ESUHSD Board District Response as of 3/29/11 SCCOE COMMENTS

14

1 Require all vendors provide detailed invoices that 

include specific dates and hours per day of service, 

detailed by the person providing the service, with the 

underlying facility project identified with each charge.

Administrative Directive issued 3/1/10.  Not compliant. This was discussed in detail with FCMAT;  Dan 

Moser & Jerry Kurr were present. In a sample of 14 contracts from 

2007-2010 encumbered against Bond Funds, all but 2 consultants 

provided sufficient details on their invoices. Of the 2010-11 

sample, 1 invoice lacked sufficient detail. Blach Construction - 

"School Name Title IX Constructability Review" with no details as 

to how amount was calculated, dates, etc. 

15

2 Consider a review of all invoices charged to Measure 

G and Measure E funds to determine that project 

costs were properly allocated to each bond program.

Draft of VTD audit report for the fiscal 

year ended 6/30/10 was provided.

Substantially Compliant. DRAFT Audit verified that funds were 

expended for the purposes specified in Measure E and the funds 

held in the Bond Fund were used for salaries of administrators 

only to the extent they perform administrative oversight work on 

construction projects. In all significant respects, ESUHSD has 

properly accounted for the expenditures in the Bond FUnd and 

that such expenditures were made for authorized Bond projects. 

The only recommendation is to amend the contract language 

going forward to be more specific with the nature and amount of 

reimbursable expenses such as travel, per diem, communication 

such as cell phone and internet, food and beverage. Please 

provide copy of final performance audit report on Measure E 

General Obligation Bond Fund.

16

3 Fund from other sources any inappropriate 

expenditures identified as a result of the review per 

recommendation number two

See immediately preceding 

recommended response.  Remedy to 

follow outcome of #2 above.

N/A as the DRAFT audit was clean.

3/31/2011



EAST SIDE UNION Education Code 1241.5(b) EXTRAORDINARY AUDIT

SUPERINTENDENT'S VACATION

Finding FCMAT Recommendation to ESUHSD Board District Response as of 3/29/11 SCCOE COMMENTS

17

1 Adopt policy and regulations to require periodic 

vacations to be taken by all staff that accrue this 

leave, and implement procedures to periodically 

confirm vacations are taken.

18

2 Adopt policy and regulations to develop a clear 

process for cash payouts of unused vacation.  Include 

in this process a requirement that each payout is to 

be approved by the governing board in advance of the 

payout.

19

3 Establish board regulations regarding the basis for 

calculation of administrator daily rates to be utilized 

for vacation payout calculations.

20

4 Review all board policy regulations and contracts for 

administrators and modify if necessary to establish 

clear language identifying required annual days of 

paid service, paid holidays, accrued vacation, sick 

leave and other leaves for members of management.

21

5 Develop and implement forms to be utilized by the 

staff to request and process accrued vacation 

payouts.

Administrative Leave Request form 

provided. No payout form exists for 

Certificated emplyees. Prior year 

Vacation Pay-Off form for Classified 10- 

and 11-month Staff was provided 

(current year form can be made 

available next week, upon request).

Substantially Compliant. Though no accrued vacation payout 

form exists for Certificated employees, payout is part of the 

contract provision of Associate Superintendent: vacation payout 

for up to 30 days occurs at the conclusion of every fiscal year. 

Ensure that future superintendent payouts are reviewed by CBO 

and approved by the Board.

Fully Compliant. Superintendent & Associate Superintendent 

contracts provided. Vacation policy covered in Item 7 of both 

agreements and include the FCMAT Recommendations.

Superintendent & Associate 

Superintendent contracts provided.

3/31/2011











 

 

East Side Union High School District 

FCMAT Extraordinary Audit – EC 1241.5(b) ‐ Responses to SCCOE 8/16/11 comments  

#  Finding  District Response 7/26/11  SCCOE Comments 8/16/11  District Response 8/17/11 

2  2  We agree Cabinet should 
review and approve all ARs 
before implementation.  

(Refer to statements in bold).  
Please provide meeting 
minutes showing this has been 
reviewed and approved by 
Cabinet.   

It is District policy for Administrative 
Regulations to be reviewed and approved by 
Cabinet.  Minutes are not kept of cabinet 
meetings.  
AR 3311 was reviewed and approved by 
Cabinet on July 14, 2011, as certified by 
Associate Superintendent Cathy Giammona – 
please see Schedule 1.  
  

5  5  We have on file 22 signed 
COI statements.  

Please advise as to how many 
consultants have been hired 
since April 29, 2011.  

A review of Board minutes shows that it 
approved xx consultant contracts since April 
29, 2011.   
 

13  6  VTD (the district’s outside 
independent auditor) also 
reviews expenditures to 
ensure they are 
appropriately charged to 
bond funds: for FY 2009‐10 
VTD reported no 
exceptions.   

Was VTD’s review specific to 
Bond Funds and, in fact, not a 
part of the annual external 
audit?  The copy of the Audit 
Report provided was a draft; 
please provide the Final 
Report.  The report identifies 
significant internal control 
deficiencies that have not 
been addressed by the 
District.     
 

Vavrinek, Trine, Day & Co. LLP’s audits for FY 
2009‐10 were specific to the Measures G and 
E bond funds.  
Schedules 2 and 3, the final VTD audit reports 
for Measure G and E respectively, show no 
material internal control weaknesses.  

14  1  The district will take 
comprehensive steps to 
ensure all contract 
language is strengthened. 
The district’s standard 
form contracts have been 
and are being revised to 
address this and other 
issues.  Revised form 
contracts have been 
presented to (the) Board 
for review, consideration 
and approval at open 
session Board meetings.     

We  request a  sample of draft 
contract  language  if  not  yet 
approved by the Board.   

Schedules  4  show  samples  of  old  Contract 
Services Agreements.   These were used prior 
to adoption of revised language suggested by 
FCMAT and SCCOE, as shown  in Schedules 5. 
Sch. 5.1,  for example,  states  in paragraph 3, 
“Invoices  shall be  in  sufficient details  to  fully 
understand  the  services  provided  during  the 
time period specified on the  invoice…and any 
other  information  that  is  pertinent  to  the 
services provided.”   Most recently, the Board 
was  presented  with,  and  approved,  master 
form  of  professional  service  agreements  for 
architectural and inspector of record services.  
A revised form of agreement for Construction 
Management  services  that  addresses  the 
FCMAT  issues  has  been  circulated  for 
comment  and  will  be  presented  for  Board 
approval at its Regular September meeting.  
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East Side Union High School District  

Timeline  

FCMAT Extraordinary Audit/ District follow‐up with SCCOE 

Date  Action 

1/28/10  FCMAT  Extraordinary  Audit  Report  issued  to  SCCOE.    SCCOE  assigned 
responsibility for follow‐up of corrective action re 21 audit exceptions. 

2/9/10  Board  Discussion/  Action  re  FCMAT  Extraordinary  Audit  – motion  to 
approve administration’s proposed recommended action; authorization 
to  notify  County  Superintendent  of  administration’s  proposed  action, 
including restoration of Internal Audit function.     

2/18/10  Board presentation/ Discussion/ Action re FCMAT Extraordinary Audit – 
Dr. Charles Weis, Eddie Garcia, Dan Moser.  

3/4/10  Board  response  to SCCOE  re FCMAT Extraordinary Audit – approval of 
administration’s response to the SCCOE re the FCMAT report,  including 
Internal Audit position description.   

11/22/10  Internal Auditor, Ian Marsh, started at ESUHSD.   
2/23/11  Quarterly meeting at SCCOE – Ken Shelton, Nimrat Johal, Jenina Salcedo, 

Dan  Moser,  Hardy  Childers  and  Ian  Marsh.    Ian  Marsh  assigned 
responsibility  for coordination of ESUHSD  follow‐up.   SCCOE scheduled 
wrap‐up meeting for 5/4/11.  

2/24/11  Phone call from Alan Bicho, Foreperson of Civil Grand Jury, to Ian Marsh, 
who told him the SCCOE 2/23/11 meeting very positive and a wrap‐up 
meeting was scheduled for 5/4/11.  

3/25/11  Ian Marsh, Hardy Childers met to review district follow‐up of five open 
items from FCMAT report identified in 2/23/11 SCCOE meeting. 

3/29/11  Jenina Salcedo from SCCOE reviewed district follow‐up in ESUHSD office 
of five open items: all other items were confirmed as fully compliant. 

5/4/11  SCCOE  cancelled  wrap‐up  meeting  with  District  staff  without 
explanation. Meeting was not rescheduled. 

5/12/11  Ian Marsh  e‐mailed  ESUHSD  assessment of  status of  corrective  action 
with supporting documents to Jenina Salcedo.   

5/12/11  Karen Poon forwarded Ian Marsh’s 5/12/11 e‐mail to Yen Lam at SCCOE 
with request to follow‐up.  Received no response.   

5/26/11  Civil Grand Jury issued draft report on FCMAT Extraordinary Audit.   
6/3/11  E‐mail from Ian Marsh to Ms. Johal reminded her that ESUHSD had sent 

documentation to Ms. Lam and requested SCCOE response before Audit 
Committee meeting on 6/11/11.    

6/3/11  E‐mail response from Ms. Johal to Ian Marsh that she was in Sacramento 
and promised to contact him on 6/6/11, but did not.     

6/6/11  Dan  Moser  wrote  response  re  draft  to  Helene  Popenhager,  new 
Foreperson of Grand Jury, that it was based on out‐of‐date information.  
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Date  Action 
6/8/11  Follow‐up  e‐mail  from  Ian Marsh  to Ms.  Johal.    Referred  to  pending 

issuance  of  Civil  Grand  Jury  Report  and  need  for  immediate  SCCOE 
review of ESUHSD’s responses.  Ian Marsh asked to meet with Ms. Johal 
on June 9, if available, but received no response.   

6/9/11  Ian Marsh e‐mail  to Ms.  Johal, again  requesting document  review and 
offered to meet to discuss.   Ms. Johal e‐mailed 8/3/11 she thought the 
District had a response to the findings already.   

6/13/11‐6/17/11  Ian Marsh on vacation.  
6/14/11  Yen Lam left voice message for Ian Marsh (unintelligible).  
6/16/11  Yen Lam left voice message for Ian Marsh (unintelligible). 
6/16/11  Final Civil Grand Jury report issued.   
6/21/11  Ian Marsh phoned Ms.  Lam, who had  started  review of  ESUHSD docs 

sent on 5/12/11.  Ian Marsh explained urgency of the SCCOE’s review.  
6/23/11  Ms.  Lam  requested  additional  documents,  including  the  Government 

Code reference  in AR 3311, which  Ian Marsh added.   Ms. Lam said she 
would review documents with Ms.  Johal.   

6/27/11  Ms. Johal e‐mailed response to Ian Marsh received.   Stated that of five 
open items, three remained open; said that AR 3311 had been amended 
by  District  without  proper  authorization;  asked  for  additional 
documentation not previously requested by FCMAT or Jenina Salcedo.   

6/28/11  Article in San Jose “Mercury News” re Grand Jury report.  Also posted on 
FCMAT website, it alleged district has lax financial controls and was slow 
to implement corrective action requested in FCMAT report.  Ms. Johal is 
quoted as saying that all five items remain open.   

7/5/11  Dan Moser  wrote  to  Dr. Weis,  County  Superintendent,  re  corrective 
actions taken  in response to FCMAT and Grand Jury reports; expressed 
concerns  re  possibly misleading  and  incomplete  statements  by Grand 
Jury and SCCOE.   

7/11/11  Jenina  Salcedo  asked  ESUHSD  to  respond  to  Ms.  Johal’s  6/27/11 
questions.  

7/11/11‐7/27/11  District prepared responses for SCCOE.   
7/28/11  Ian  Marsh  e‐mailed  Ms.  Salcedo  requesting  to  discuss  District’s 

responses.  Received out‐of‐office reply.  
8/3/11  Ian Marsh  phoned Ms.  Salcedo,  who  said  she  was  setting  up  group 

meeting  between  ESUHSD  and  SCCOE.    Ian  Marsh  requested  Ms. 
Salcedo to review the new documents  first, and e‐mailed revised Excel 
spreadsheet, plus BP 3600 re consultant Conflict of Interest statements.  

8/8/11  Ian Marsh phoned Ms. Salcedo to confirm receipt of docs.  Left message. 
8/11/11  Ms. Salcedo called Ian Marsh back – said she will review docs next week, 

and arrange wrap‐up meeting.   
8/16/11  Ms.  Salcedo  responded  to  Ian Marsh’s 7/26/11  comments. Requested 

additional documentation.   
8/18/11  Ian Marsh prepared additional documents requested by Ms. Salcedo.  
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Date  Action 

8/22/11  Ian Marsh obtained extra documents from staff re Conflict of Interest 
Statements and samples of Contract Service agreements in both old and 
new formats. 

8/22/11   Marcus Battle called Ms. Salcedo to arrange meeting 8/23/11 to discuss 
final responses.   

8/24/11   Wrap‐up meeting in District office  – Nimrat Johal, Jenina Salcedo, 
Marcus Battle, Ian Marsh.  Ms. Johal said she was misquoted in the 
6/28/11 San Jose “Mercury” article re the number of open audit items.   

8/25/11  Ian Marsh sent Ms. Johal list of 37 Personal Service Contracts approved 
by the Board in May and June. Excluded known duplicates, change 
orders, emergency contracts and governmental agencies.  Ms. Johal 
requested 14 corresponding Conflict of Interest statements: 12 were e‐
mailed to Ms. Johal.  For the two missing, one was an emergency 
contract – response was subsequently received after translation into 
Spanish; the other is an out‐of‐state vendor who ignored requests to 
sign.   

8/30/11   Dan Moser reviewed the draft Grand Jury response with the Board of 
Trustees, which approved it.       

9/9/11   District response to Grand Jury report.    
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